
DischargebyImpossibilityofperformanceandFrustration

Section56firstlaysdownthesimpleprinciplethat"anagreementtodoanactimpossiblein

itselfisvoid".Forexample,anagreementtodiscoveratreasurebymagic,beingimpossibleof

performance,isvoid.

AccordingtoSection56,impossibiltyofperformancemayfallintoeitherofthefollowing

categories:-

1)Impossibilityexistingatthetimeofagreement:ThefirstparagraphofSection56lays

downthat"anagreementtodoanactimpossibleinitselfisvoid".Thisisknownaspre-

contractualorinitialimpossibilty.

(a)Knowntotheparties:Thisisknownasabsoluteimpossibilty.Incaseofabsolute

impossibilty,theagreementisvoidabinitio.Forexample,whenAagreeswithBtodiscover

treasurebymagic.

(b)Unknowntotheparties:Whereatthetimeofmakingthecontractboththepartiesare

ignorantoftheimpossibilty.Asinthecaseofdestructionofsubjectmattertotheignoranceof

boththeparties,thecontractisvoidonthegroundofmutualmistake.Ifhowever,thepromisor

alsoknowsoftheimpossibiltyofperformanceatthetimeofmakingthecontract,heshallhave

tocompensatethepromiseeforanylosswhichsuchpromiseesustainsthroughthenon

performanceofthepromise.

2)SuperveningImpossibiltyorsubsequentimpossibilty(Impossibiltyarising

subsequenttotheformationofcontract):Impossibiltywhicharisessubsequenttothe

formationofacontract(whichcouldbeperformedatthetimewhenthecontractwasentered

into)iscalledpost-contractualorsuperveningimpossibilty.Sometimestheperformanceofa

contractisquitepossiblewhenitismade,butsomeeventsubsequentlyhappenswhichrenders

itsperformanceimpossibleorunlawful.Inthiscasethecontractbecomesvoid.Where,for

example,aftermakingacontractofmarriage,oneofthepartiesgoesmad,orwhereacontract

ismadefortheimportofgoodsandtheimportisthereafterforbiddenbytheGovernment

order,orwhereasingercontractstosingandbecomestooilltodoso,thecontractineach

casebecomesvoid.

Contracttodoactafterwardsbecomingimpossibleorunlawful:-

Acontracttodoanactwhich,afterthecontractismade,becomesimpossible,orbyreasonof

someeventwhichthepromisorcouldnotprevent,unlawful,becomesvoidwhentheact

becomesimpossibleorunlawful.

DischargebySuperveningImpossibilty(SpecificGroundsofFrustration):

Theprincipleoffrustrationofcontractorofimpossibiltyofperformanceisapplicabletoagreat



varietyofcontracts.Acontractisdischargedbysuperveningimpossibiltyinthefollowingcases:

1)Destructionofsubjectmatter:Thedoctrineofimpossibiltyapplieswithfullforce"where

theactualandspecificsubjectmatterofthecontracthasceasedtoexist".Whenthesubject

matterofacontractisdestroyedwithoutanyfaultofthepartiestothecontract,thecontractis

discharged.

(I)LeadingCase:TaylorvsCaldwell(1863)3B&S826isthebestexampleofthisclass.

There,apromisetoletoutamusichallwasheldtohavefrustratedonthedestructionofthehall.

CletamusichalltoTforaseriesofconcertsoncertaindays.Thehallwasaccidentallyburnt

downbeforethedateofthefirstconcert.Held,thecontractwasvoid.

(II)LeadingCase:HowellvsCoupland(1876)QBD258wherethedefendantcontractedto

sellaspecifiedquantityofpotatoestobegrownonhisfarms,butfailedtosupplythem asthe

cropwasdestroyedbyadisease,itwasheldthattheperformancehadbecomeimpossible.

(III)LeadingCase:V.L.NarasuvsPSVIyer38ILR1953Mad831:Acontracttoexhibita

film inacinemahallwasheldtohavebecomeimpossibleofperformancewhenonaccountof

heavyrainstherearwallofthehallcollapsedkillingthreepersons,anditslicencewascancelled

untilthebuildingwasreconstructedtothesatisfactionofthechiefengineer.

2)DeathorIncapacityofparty:"Apartytoacontractisexusedfrom performanceifit

dependsupontheexistenceofagivenperson,ifthatpersonperishes"orbecomestooillto

perform.

Wherethenatureortermsofacontractrequirepersonalperformancebythepromisor,his

deathorincapacityputsanendtothecontract.Theman'slifeisanimpliedconditionofthe

contract.

CaseLaws:

1)RobinsonVsDarison(1871)L.R.6Ex269:Therewasacontractbetweentheplaintiff

andthedefendant'swife,whowasaneminentpianist,thatsheshouldplaythepianoata

concerttobegivenbytheplaintiffonaspecifiedday.Onthemorningofthedayinquestionshe

informedtheplaintiffthatshewastooilltoattendtheconcert.Theconcerthadtobe

postponedandtheplaintifflostasum ofmoney.Held,thatwasdischargedduetoillness.

2)CondorVsBarronKnightsLtd(1966)1WLR87:Wherea16yearsoldboywasengaged

forfiveyearstoperform asadrummerforallthesevennightsinaweekwheneverthebandhad

businessandonaccountofillness,hewascertifiedtobeabletoperform onlyfournights,the

contractwasheldtohavebeenfrustrated.

3)Declarationofwar:Whethertheoutbreakofwardischargesacontractdependsupon,the

actualcircumstancesofeachcase.Acontractmadewithanalienenemyduringtheperiodof



warshouldvoidabinitio.Thependingcontractsatthetimeofdeclarationofwarareeither

suspendedordeclaredasvoid.

Leadingcase:

BasantiBastzalayavsRiversteam NavigationCo.AIR1907:Theplaintiffenteredinto

contractwiththedefendantforthecarriagebyriver.Thecarriagebyriverwasinterceptedbythe

enemyseizingboatalongwithcargoduringhostilitiesbetweenIndiaandPakistan.TheCalcutta

HighCourtallowedthecarrierthepleaofimpossibiltyofperformance.

4)Non-occurrenceofanevent:Anothercauseoffrustrationisthenon-occurrenceofsome

eventwhichmustreasonablyberegardedasthebasisofcontract.Thiscanbewellillustrated

bytheCoronationCase.

LeadingCase:

KrellVsHenry(1903):Inthiscase,thedefendantagreedtohiretheplaintiffsflatforviewing

thecoronationprocession.Theprocessionhadtobeabandonedonaccountoftheking'sillness.

Itwasheldthatthecontractbecameimpossibleofperformance.

5)GovernmentorLegislativeIntervention:Wheretheperformanceofacontractbecomes

impossibleorunlawfulasaresultoflegislativeoradministrativeactionofthestate,the

contractbecomesvoid.

Example:Therewasacontractforthesaleofthetreesofaforest.SubsequentlybyanActof

Legislature,theforestwasacquiredbythestategovernment.Thecontractwasdischarged

becauseithadbecameimpossibleofperformance.

CasesnotcoveredbySuperveningImpossibilty(Limitations):

"Hethatagreestodoanactmustdoitorpaydamagesfornotdoingit"isthegeneralruleofthe

lawofcontract.Someofthecaseswhereimpossibiltyofperformanceisnotanexcuseareas

follows:

1)CommercialHardship:-Acaseofcommercialhardshiptoperform thecontract,willnot

dischargethecontracti.e.,whenthecontractbecomescommerciallyunviableorunprofitable.

2)Difficultyofperformance:-Increasedorunexpecteddifficultyandexpensedonot,asa

rule,excusefrom performance.Acontractisnotdischargedsimplyonthegroundthatits

performancehasbecomemoredifficult,moreexpensive,orlessprofitablethanthatagreedat

thetimeofitsformation.

3)StrikesandLock-Outs:-Astrikebytheworkersoralock-outbytheemployeralsodoes

notexcuseperformancebecausetheformerismanageableandthelaterisselfinduced.Where

theimpossibiltyisnotabsoluteorwhereitisduetothedefaultofthepromisorhimself,section



56wouldnotapply.Assuchtheseeventsalsodonotdischargeacontract.

4)Failureofoneoftheobjects:-Whenacontractisenteredintoforseveralobjects,the

failureofoneofthem doesnotdischargethecontract.

5)Defaultofathirdparty:-Thedoctrineofsuperveningimpossibiltydoesnotcovercases

wherethecontractcouldnotbeperformedbecauseoftheimpossibiltycreatedbythefailureof

athirdpersononwhoseworkthepromisorrelied.
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